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Reply Brief

L
ADDITIONAL BACKGROUND

Defendant argoes that Tencer was not offering opinions on
whether plamtift was injured. 1t s true that Teneer did oot atter the
words - “the plaintitf could not have beer injured in this collision” -
but the imphcation is exactly that

[ Wihat §ineaswre actually is bow muoch tissue

stretch.,
R R AR Kk

And then the question s, how much tissue
stretoh, what causes pain is actually a separate
ssue that I~

IRP 358,

Sal

#%¥ ' just describing the forces that she probably felt
during the collision,

3 RP 340,

Tencer then described to the jury what Ms, Johnston-Forbes’
“hody could feel™ during impact by comparing i to what a porson
would feel during activities of daly Bving, He testified that the
force Ms., Johnston-Forbes” body “felt during the collision”™ was less

than what one would feel while walking “down stairs”™ or "joggiag.™



3 RP 325-26.

Although Tencer did not expressly say it, as the court
emphasized b Stedman, Tencer’s “clear message was that {the
plaintift] could not have been injured in the accident because the
foree of the impact was too small.” Sredman v, Cooper, 170 Wo
App. 61,71, 382 P3d 1168 (2012

i
SUMMARY OF REPLY ARGUMENT
Ao Preservation Issnes

Plainft did not waive or withdraw her motion to exclude
Tencer. The transcript excerpt that defendant relies upon 1s taken
out of context. That is why shortly thereafter, the trial court madea
riting on plaintii s motion to exclade Tencer, denving the motion.
Had plaintiff in fact watved or withdrawn her motion, as defendant
claims, the trial court’s ruling would not have been necessary,

Defendant’s contention that plaintiff had to object at trial to

U Two weeks ago, on reconsideration, the Court of Appeals issued g
substitute opinion reversing part of its opinion in Stedman v. Cooper
170 Wal App. 61, 71, 282 P.3d 1168 {2012), as it applied o the
award of attorney foes only. Stedman v, Cooper Wash App.
~~~~~~ LEXIS 2671 (November 19, 2012). The portion of the opinton
relating to the exclusion of Teocer remained unchanged.

P



Tencer's testimony to preserve the issue for appeal s incorrect.
Unless the trial court requires & trial objection, which it did not, the
party losing a motion in limine hag a standing objection that is
preserved for appeal.

Diefendant’s contention that plaintiff did not argue below that
“Tercer 1s not qualified to prediet the forces that & vehicle occupant
experiences in low impact collisions, nor whether those forees cause
the cccupant tissue damage™ 18 also without merit. Plaiotiffs seven-
page motion and 13 pages of supporting documents that followed,
devoted exclusively to exclading Tencer from testifving, makes clear
that s exactly what plastift was arguing. CP &14, 1639,

Finally, defendant’s contontion tha the relevancy of Tencet's
testimony was not before the trial court is without merit, Plaintiff
argued, amongst other things, that Tencer's testimony should be
gxcluded under BR 702 and 403, Whether the evidence is relevant s

the cornerstone of any ER 702 or ER 403 analysis,

B.  Argument on the Merits

A trial court’s discretion to sdmit expert testimony has



defined limils. A trial court is without the discretion to allow oxpert
festimony that is irrelevant, speculative, or lacks foundation. Noris
a trigl court permitted to allow expert testimony from an wnqualified
expert. Tencer is not gualified to testify about engineering and cause
of infury. And his opinions are not relevant to whether plaintiff was
injured in this particular collision, His opintons are speculative and
the foundation upon which they rest — photographs taken of one
vehicle, three vears afer the collision and after that vehicle had been
repaired -~ is inadequate.

Reconciling Stedman and Ma'ele v, drrington, 111 Wa, App.

357,45 B3 857 2002}, is difficult. In Mo 'ele, the issue was

“the connection between accident and injury”™ Ma'ele, 111 Wa
App.at 362, In Stedman, the issue was whether Tencer's testimony
could meet the minimal standard of heing “relevamt™ under ER 4081
as 1o whether the plaintiff was injured. Although Mo 'ele was
focused on Tencer's qualifications, Stedman s holding that Tencer's
testimony is not even minimally refevant cannot be squared with

Ma'ele s Tanguage that Tencer may opine “that the maximum
e ey =



possible force in this accident was not enough o injure a person™ -
regardiess of the standard of review. Ma'ele, 111 Wa, App. at 564,
il
REPLY ARGUMENT
A Preservation Issues

1. Plaiotifl did not waive her mation — the trial court
denied it

Defendant takes an excerpt of the transeript from the pre-trial
argument put of context - a portion that concerned the adnussibility
of photographs — and claims that i reflects plaintiff™s withdrawing
her motion to exclude Tencer's testiroony, As the following context
makes clear, no one, not the trial court, not even defense counsel,
believed that was the case.

In addition, to moving to exclude Tencer from testifyving,
plaintiff also moved to exclude the admission ol the photographs
taken of defendant’s vehicle three years afler the collision. Plaintiff
argued that because oo damage pictures were taken of plaintiftf's
courtesy car, admitting the pictures of defendant’s vehicle wag
misleading because they only represented “hall of the squation.” CP

18, 2L

LAY



in response, defendant argued that the photographs were
admissible because Tencer based his opinion on them, Flaintift

otherwise gualified and if he were allowed o testify. that did not

entitle defendant to use him to bootstrap inmto evidence the otherwise
inadmissible photographs.

It is in this context that plaintiff made the following
statements:

We have no iea, nobody's seen this vehicle, And |
wrlerstand that M Teneer could testifv. we pet 1o
him, he can restify on inadmissible evidence, and that’s
what the rule says. But that deesa’™l mean he can

tell people what the inadmissible evidence is.

I RP 18 (emphasis added).

T mecan, be can testify, Tstill think he has a problemy not
having some qualifications here and certadnly ~- but
having these pictures belng shown to the jury's another
matter. And 1 would - you know, I'd concede that he
car testify, but that doest’™t mean he can take the
inadmissible evidence and show it to the jury, And
these are just 50 misleading, aside from the factit’s
half the equation, & we really don't know.

1 RP 21 (emphasis added).
Clearly, engineers are generally competent to testify about

vehicular forces, Caleulating such forees only requires the engineer



to obtain the mass and acceleration of the vehicles involved and plug
those figures intoe the age-old formular Mass x Acceleration = Foree.
But that is all that plaintiff was saving Tencer was capable of
testifying to, assuming he was otherwise qualified.

The record makes clear that evervone, including the defense
counsel, understood that plaintiff was not walving or withdrawing
her motion to exclude Tencer’s testimony; plaintiffs counsel was
simiply arguing that the photographs should be excluded regardless of
whether Tencer was allowed to testify,

As further proof that plaintiff was not withdrawing her motion
to exchude, after the above argument about the photographs occurred,
the trial pudge retired to chambers 1o read the applicable caselaw and
then returned to the bench and ralded on the motions in Hmine,
including plaintifl’s motion to exclude Tencer:

Q: MR, BLOOM] Yeah, Iassume, reading

between the Hines, that vou're denying our motion to

exclude Mr. Tencer's -

A:r [THE COURT] am,

O - {estimony? So we have deglt with all
of them.

A Yes



T RP 2K,

The Court did not respond, 1 thought vou waived that
moion.” And neither did defense counsel.

That plaintiff’s counsel requested the trial court confinm that
it was denying plaintiff s molion to exclude Tencer’s opinion
testimony, and that the trial court did so by declaring that yves in fact
she was denying plaitift’s motion to exclude Tencer, demonsirates
that evervone understoad that the comments defendant now cltes as 8
waiver were mited to the argranent regarding the admissibility of
the photographs.

I it were as defendant claims, one would have expected o
response from the trial court, or at the very least from defense
counsel, questioning why the court needs to mile on @ motion that
plaintiff had already “conceded™ or “waived,” Atthe very least, ong
would have expecied defense counsel to say something ke~ “Your
honor, | thenght plaintiff waived, conceded or withdrew her
objection o Tencer's testimony™ — if defense counsel truly believed
that was the case. But nothing lke that wag said, because evervone

understood that plaintiff had not waived the motion.



2. A trial objection was not needed o preserve the
error ~ the ruling on the motion in Hmine was
sufficient,

Delendant also contends that in order to preserve her
ahicction o Tencer's testimony for appeal. plaintiff had to repeat the
ghicction during Tencer's examination at trinl. That i3 not correct.

Unless the trial court indicates otherwise, the party losing a
motion in Hoine has @ standing objection that is preserved for appeal
witheut having to object at trials

The purpose of @ motion in liming is to dispose of legal

matters so counsel will not be forced to make

comments in the presence of the jury which might

prejudice his presentation, Unless the trial court

indicates firther objections are required when making

ity ruling, its decision is final, and the pacty losing the

motion in lmine has 8 standing objection.

(CHation omitted. lalics originals ) Srate v. Kedly, 102 Wn2d 188,
193, 683 P.2d 564 {1984).

Here, the trial court was able to make a determination on the
admissibility of Tencer's testimony prior to its introduction at trial,
Rather than instructing connsel to object as the evidence was offered,

the trial judge made a final roling on the motion in limine,

Qi IMR, BLOOM] Yeah, | assune, reading
between the Hnes, that vou're denving our

8



mrotion toexchude Mr. Tencer's -
A THE COURTYH  am.

{x » testimony? So we have dealt with all
of them,

A Ye

3

I RP 28

The clear ruling eliminated the need for plaintiff to lodge a
subsequent objection to the Tencer’s testimony at teial,

3. Plaiatiff adequately raised objections below

Drefendant further contends that plainti did ot argue below
that:

“Tencer is not qualified to predict the forces that a

vehicle cccupant experiences in low npact collisions,

nar whether those forces cause the occupant tissue

damage.”
Brief of Respondent at 19 (quoting Brief of Appellant &t 15). For
this contention, defendant relivs on plaintiiTs one page summary of
her motion to oxclude Teneer's testimony. The summary, however,
is just thal: a summary. 1 doos not set out every argument presented

i the seven-page motion and 13 pages of supporting documents that

followed ~all of which were deveted exclusively to excluding

in



Tencer from testifving, CP 814, 16-29,

o her motion, plaintiff ratsed a vaviety of alternative
arguments. She argued that Tencer was not qualified to testity to
principles of engineering because he was not Hoensed under
Washington law. CP 1112, She argued that Tencer is not gualified
to disgnose injuries, regardless of whether be could testify to
engincering principles. id.

Plaintifl also argued that Tencer was not gualified o estify
regarding forces plaintiff experienced. Plaintill emphasized that ER
702 only altows a “qualified” expert to testify about “scientific,
technical, or other specialized knowledge™ and only then i # “assists
the trier of fact 1o understand the evidence or to determine a fact in
issue” CF 34,

She also cited scientific authorty that Tencer’s opinion
testimony regarding the forces plaintifl supposedly experienced does
not meet that standard, As plaintiff®s motion in limine recites:

As Guather Siegmund, one of the most respected

researchers in the area of hio=mechanical engineering,

has pointed out, making that determination is near

fmpossible:

“Crecuparg-injury potential may be best

1§



predicted by some measure of forces and
moments transimitted through the necks
however, estimating these forces and
moments from the vehicle evidence left
after-a low speed impact is extremely
complivated and, in most cazes,
practically impossible”

Thomas L. Bohan, ed. Forensic decident

Investigation: Motor Vehicles <3, ch T at 106 (1997}

{emphasiz added) (Relied upon below),

CP 13-14,

Defendant neither challenged plaintiffs scientific anthority
nor rebutted her supporting evidence. Nor did defendant suggest that
the manner in which plaintiff objecied to Tencer's testimony was
somehow procedurally inadeguate - a charge that she is now raising
for the first time in this appeal.

Plaintiff went Burther, bowever, In her motion, plaintift laid
ot step by step, the near impossible practical and sciemtific hurdles
that Tencer would have to overcome in order ta be able to “predict
the forees that a vehicle occupant experiences in low impact
collisions,” or to predict "whether those forces caused the ocoupant

fissue damage.”

Plaintifl argued in the motion in limine:

12



Calenlating the causal relationship between a vehicle’s
damage and its occupant’s injunies 1s an extremely
difficult iask, The fiest problem is caleudating how
much energy is transferred from ooe car o another
from the extent of damage sustained. Vebicles vary
considerably in construction, as dogs their ability w
absorb certain impacts without showing damage. In
fact, the same vehiele may show little damage in one

type of impact, but extensive damage in another type of
impact.

Here, however, Mr. Tencer does not know the extent
of the damage to plaintiff's reatal car. He i just
speculating. Morecover, he did not examine the
defendant’s vehicle either. He only reviewed pictures
from defendant’s vehicle taken at some unspecitied
time, and apparently atier i1 bad had some repairs,
Although he says he can caleulate the forces imparted
on plaintif’s vehicle to a degree of reasonable
certainty, withowt knowing what the damags s, how
can he? This alone will serve to mislead and confuse
the jury, not to mention unfairly prejudice plaintitf

The second problem is caloulating the amount of foree
that was transferred from defendant’s vehicle through
plaintiffs rental car to plaintiff’s body. As Gunther
Siegmund, one of the most respected researchers in the
area of bio-mechanical engineering, has pointed out,
making that detenmination is near mpossible,

doook R R &
Here, plaintif! was leaning forward and twisted far to
the feft in order to play with her daughter in the car
seat. Even Mr Tencer concedes that fact adds
variables to the saloalation that atfect not only the
forees but the ability to cause injuey.

The third problem is that even it it were possible fo
caloulate the amount of energy that is transferred from

13



the vehicle to the plaintiffs body while i the
preearions position that she was wy at the time of
impact, # says little about the ability of that energy o
cause mjury o the cccupamt. Again, Mr. Tencer
admits that how an occupant is positioned at the time

of impact increases the propensity for injury,
Plainiiff concluded by pointing out v her motion that:

All of this will confuse and mislead the jury and

onfairly prejudics plaintiffl The cause, nature and

extent of plaintifl™s injuries should be properly left to

medical experts, His testimony should be excluded,

No one really knows how much force is necessary ©

injure & person sitting in & vehicle that has been struck

from the rear, But that determination should be based

on a medica) examination and paticnt history, not to

the degree to which metal appesrs bent or broken in g

photograph.

Excerpt from plaintiff's motion in limine P 13-14,

It is difficult to imagine being any more specific. No one was
sandbagged here, Both the trial court and defense counsel were well
aware of plaintiflf’s argurents, all pointing to the same conclusion «
Tencer is not qualified to predict the forees that a vehicle ocoupam
gxperiences in low impact collisions, nor whether those forees cause
the pecupant tissue damage.

4. Relevaney was before the frial court

Finally, defondant claims that the relevancy of Tencer's

i4



testimony was ot before the trial couwrt. That misses the significance
of plainfiffs objection. Plaintiif argued, amongst other things, that
Tenecer’s testimony should be excluded pnder ER 782 and 403,

The cornerstone of an ER 702 analysis requires the courtto
determine whether the expert’s evidence is relevant: “ER 702 and
ER 703 mandate the evidence must be releyvant and helpful.”
Anderson v. Akzo Nobel Coatings, Ine., 172 Wn2d 593, 606, 260
B34 857 (201 1)

The same is true for the teal court’s balancing under ER
403, The trial court cannot balance the probative value of the
evidence against its prejudicial nature without considering its
relevance, 1tis a necessary part of the equation, Probative value
along with materiality 1s the definition of relevant evidence, 3 K.
Tegland, Washingion Practice: Rules Practice, § 82 (5" ed. 2006},

In summary, in ruling that Tencer's testimony was admissible
gver plaintift's objections under ER 403 and ER 702, the wial count
necessarily assessed the relevance of that lestimeny as to whether

Ms. Johnston-Forbes was injured in this particular collision.



B.  Argumenton the Merits

I Standard of review

Detendant ping her entive substantive response on the
argument that the standard of review under ER 403 or 702 is abuse
of diseretion. A wial vourt’s discretion in admitting experts has
defined Hmits, however, Even the case that defendant relies upon,
Davidson v, _s’iffefmpeu?i&s}x Seattie 43 Wa, App. 5369, 719 P.2d 569
{1986}, makes this clear. In Dovidson, “despite the trial cont’s
discretion in determining the adoiissibility of expert testimony, [the
court held] that the expert opinion **¥ lacked a factual basis {and]
reversed.”™ &doat 378,

. ER 782 prohibits ungualified witnesses

The starting point for admitting testimony under ER 702 s
that the wilness be qualified as ap expert. “[Aln oxpert may not
testify about information outside his area of expertise.™ e
Marrivge of Katare, 1753 Win2d 23, 38, 283 P.3d 546, (2012, This
is not a discretionary standard. 1the witness lacks the necessary
qualifications o testily in the particular aves, then the court “may

not™ allow the testimony. i

it



Plaintiff argued that Tencer was not qualified to testify about
whether plamiifls “lissue stretched” or how "Ms. Johnston-Forbes”
bedy felt™ during tmpact because that opinion must be left to a
gualified physician, CF 14, Plaintiff also argued that Tencer is not
gualified to testily about engineering principles in Washington
because he does not have a Heense o practice engineering in the
State of Washington, CP 17-18. The trial cowrt’s decision to aflow
Tencer's testinmony despite his lack of qushifications was bevond any
permissible exercise of diseretion.

It is no seerel that defondant relied exclusively on Ma'ele v
Arrington, 111 Wl App. 337,48 P34 357 (2002), at trial for the
contention that Tencer could testify as to whether the collision forges
were sufficient to cause plaintifi™s tissue to streteh, And M ele
does support such g conclusion,

But contrary to defendant’s ¢laim, Ma'ele does not support the
contention that an unlivensed engineer can testify about engineering
principles m & Washington court of law in apparent violation of
ROW 1843.010. That issue was not before the court in Ma'ele.

Marever, given the statute’s purpose - o ensure that those giving



engincering opinions are gualified o do so- it i3 panticularly
appropriate hore where Tencer's command of basic engineering
caleulations is guestionable”

Defendant also claims that bocause Tencer labels himself s
biomechanical engineer, he is exempt from complying with the
statute, CP 19, How Tencer chooses to label himself does not
matter. What matters is what he is testifying about. And if it
involves principles of traditional engineering, which it clearly does

in this case, then he is not qualified to testify because he does not

* It is not uncommaon for lay persons, especially ruaners, to know the
ratio for converting kilometers to miles s .62 ~ a 10k run is the
equivalent of 6.2 miles. That knowledge should be common place,
however, among engineers, especially those whoe work with motor
vehicles on aregular basis. Yol Tencer was not familisr with it

Q: Three kilometers [per hour] is two and a half’
miles an hour?

Al About,

Q. Throe kilometers [per hour] s two and g half
miles an howr?

Ar Allright. Well, that’s -

Q2 Take another look at that one.

Ar Tl have to cheek that out,

E O S 2 3
6 A You know the conversion rate?

A 1don’t know, uhm ~ 1 don’t know it offhand.

I8



have g Washington license, I Tencer wants to testify about
engineering principles, he has two options ~ he can comply with the
statute by obiaining a license, or he can petition the legislature to
change the staiite,

b.  ER 702 prohibits irrelevant and speculative
opinions

A trial court’s diseretion also does not extend to admitling

PiA

testimony based on specudation. “To be admissible, expent witness

testimony must be velevant and helpful to the tier of fact. dndersen

w Ao Nobel Coatings, Ine,, 172 Wn2d 393, 606, 260 P34 857
{201 1} {omphasis added). Expert opinion based on “speculation ¥##
should be excluded.” Queen City Farms, Ine. v, Centrad Nat'l Ins.
Co 126 Wn,2d 50, 87-88, 882 P.2d 703, 731 (19%4).

As Gunther Segmund stated, estimating the “forces and
mements transmitted through the neck ¥*% from the vehicle svidence
left afler a low speed impact is extremely complicated and, in most
cases, practically impossible” tet alone from photographs taken of
only one of the vehicles three vears afler the collision and after that
vehicle had been repaired.

It is equally speculative to presume fo know what an

19



individoal “felt” during a collision. Tencer himself is Hving proof.
He along with three engineers co-authoved a study where the authors
themselves, including Tencer, personally participated in a low speed
collision. 3 RP 372-86. Their intent was to expericnce what
collisions at 3 kmph and 8 kmph, or 1.9 mph and 3 mph regpectively,
“felt” Hke. 3 RP 374 Bat“due to the severity™ of the 1.9 wph
collisions, three of the four authors, including Tencer, refused 1o
participate o the higher 3 mph collisions. 3 RP 377-78, 382 -83.

I Tencer and two engineers “felt™ & LY mph fmpact was too
“severe,”™ it {s sheer speculation to assume that what Ms, lohnston
Forbes' “hody felt during an impact”™ of “eight miles an hour,™ was
less than what another person would feel while “walking down the
stairs™ or Mjogging.™ 3 RP 326,

if the evidence i3 not relevant or i it is speculative, the trial
court must exclude &, Again, this is not a matter of discretion,

€. ER 702 prohibits opinions based on
inadequate foundations

Expert opinions that are based on unsubstantiated

¥ Tencer assumed that defendant™s Mustang was traveling at a speed
of “eight miles per hour™ when it impacted Ms. Johnston Forbes’
courtesy car, 3 RP 312-13,

28



asswnpiions are not admissible. See Bellevwe Plasa, Ine. v, Tity of
Bellevue, 121 Wn2d 397, 831 P.2d 662 (1993). “[Clonclusory or
speculative expert opinions lacking an adequate foundation will not
be admitied.” Safeco fns. Co. v. McGrath, 63 Wa. App. 170, 817
P2d 861 (1991). As stated above, Tencer had little if any evidence
o which to base an opinion about foroes in this case. All he had
were photographs of one vehicle taken three years afier the collision
and after the vehicle had been repaired..

p Reconciling Stedmarn and Ma'ele

According to defendant, the cases of Stedmar and Mo ele are
reconcHable and should be read together to mean that each “trial
judge [gets o] make their own determination about whether to
exclude D, Tencer”™ Briet of Respondent at 30, Defendant argues
that the abuse of discretion standard means t's okay for “trial judges
¥A¥ to reach different conclusions in a particular case.”
Respondent’s Briet at 30.

But a closer look reveals that reconciling Stedman and M ele
is more difficoll than defendant believes, In Mo ele, the Cournt

reviewed whether Tencer was gualified under ER 702 o give an



opinion on “the connection between accident and injury.™ M 'ele,
111 Wn. App. at 367, “Mu 'ele argued that a party must offer
medical testimony to show the connection between accident and
injury, and Tencer, sconrding to Ma'ale, was not qualified 1o give
such an opinton.”™ . at $62. Although Tencer was not a physician,
the Ma ele Court found that the trial court did not abuse its
diseretion in finding that Tencer™s education and experience
qualified him to give an opinion about injury. Jd. at §63.

Qualifications under BER 702 was not the issue in Stedman,
however, Unlike in Maele, the issue in Stedman was whether
Tencer's westimony conld meet the mintmal standard of being
“refovant™ under ER 401 as to whether the plaintiff was injured;

Here, the trial court excluded Tencer’s testimony as

both frrelevant and cuomulative. We agree with Cooper

that the court ervad in characterizing the testimony as

ctmaiative. * ** The closer question is whether the

court erred in ruling that Tencer's testimony was

“logically brelevant 1o the issue the jury must decide:

the degree 10 which these particular plaintiffs were

mjured in this padticolar automobile gecident™
Medman, 170 Wi, App. at §8-70 (quoting the trial court’s ruling.)

ER 401 defines “relevant evidence™ as that “having any

tendency to make the existence of any fact that is of conseguence i

B

el



the determination of the action more probable or less probable than it
would be without the evidence.™ Thus, “the threshold to admit
relevant evidengce is low, and even minbmally relevant evidence is
admissible.” Siate v Dorden, 145 W 2d 612, 621, 41 P3G 1189
{2002), Al that i3 nvcessary 15 some “reasonable connection
between the evidence and the relevant issues.” State v,
Suarez-Brave, T2 Wi, App, 359, 364, 864 P2d 426 (1994},

While this determination i3 also reviewed under the abuse of
discretion standard,® the Stedman Court agreed with the triad court’s
culing that, in essence, there wasg not even a reasonable conngction
between Tencer's opinion and whether Yparticular plaintiffs were
injured i this particalar automaobile accident.” fd at 70-71.

Regardloss of the standard of review, Stedman s holding that
Tencer™s testimony is not even minkmally relevant to whether the
“particular plaintifls were injured in this particular automobile
aceident,™ Jd. at 70-71, is difficult to square with Ma'ele s language

that Tencer may opine “that the maximum possible foree in this

* Bee eg, State v. Gregory, 1538 Wn2d 759, 835, 147 P34 1201
{20063 (A trial court’s relevancy determinations are reviewed for
manifest abuse of discretion.”™),

L
Ley



accident was not enough to injire a person”™ Ma'ele, 111 Wil App.
at 564,

it is casy for defendant to argue that each of Tencer's cases
are difforent and must rise and {2l on thelr individual facts. But the
fact of the matter is that the format of Tencer’s testimony, and those
ke him, varies Httle from trial fo trigl. As the Sredmas court noted:
“Tencer has testified as an expert witness in many similar cases”

Although defendant attempts 1o portray Tencer as primarily a
teacher at the University of Washington, he only works there half
time, mosthy supervising students performing research. 3 RP 34142,
His primary work i3 testifving for the defense in cases similar to the
instant one ~ low speed motor vehicle collisions, 3 8P 342, the
volume of cases is sigoificant, generating him over a quarter million
dollars a year ~ and that wvount has remained fairly constant sinee
Mo'ele was decided over a decade ago. 3 RP 344,

Even though Tencer's testimony format varies Hutle from trial
court to trial cowt, the rulings on his admissibility vary significantly.
in fact, they are all over the board, Stedman, 170 Wi App. st 68-69,

Despite the decade-old holding in Ma'vle, many trial courts have



nevertheless refised to allow Tencer o testify, as the Stedman court
noted. .

{t isup to this Court (o reexaming Ma'ele or altempt to
reconcile it with Stedman. Otherwise, the bench and bar will be left
with less goidance than ever.  Defenduant’s approach of leaving it up
to each individual “wrial judge to make thetr own determination abowt
whether to exclude Dr. Tencer™ is not workable, Briefof
Respondent at 30, That type of inconsistency promotes Hiigation -
not resolutions.

Iv.
CONCLUSION

This Count should adopt Stedman s reasoning and hold that
the trial coust erred in allowing Tencer to testify. And because his
opinions confused and mislead the jury to plaintitls substantial
prejudice, this Court should reverse the triad court’s judgment and
remand this case to the trial court for a new trial.

Respectfully submitted,

7 ——

Michael H. Bloom, WSB # 30845
Attorney for Appellant
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